International commercial arbitration is now generally believed to suffer from some of the same problems which it came to rectify in international commercial litigation. Prominent among these problems are rigidity, excessive cost and protractedness. An attempt has been made in this article to suggest that integration of 'equity' and 'mediation' into international commercial arbitration may make it more costeffective, speedy and just.
Some 17 years ago, Lord Mustill expressed his grave concern about numerous problems, other than the ones mentioned above, confronting international commercial arbitration, and the urgent need for effecting necessary reforms. 1 Otherwise he feared arbitration would be overtaken by competitors like mediation. Arbitration, he said 'can and should grasp the opportunities which stand before it (to bring reforms). There is no room for complacency'. 2 But nothing appears to have been done to effect any reform. It is suggested in this article that a step towards reformation and revitalization of international commercial arbitration may consist of integrating and amalgamating into it 'equity' and 'mediation'.
What 'equity' means in the context of this article
'Equity', in the context of this article, does not mean that body of rules, formulated and administered by the Court of Chancery, to supplement the rules and procedure of the common law. Here 'equity' means the principle which confers on the arbitrator the discretionary power for the liberal construction or application of a contractual obligation, in order to avoid excessive hardship and injustice.
The 'equity' which is being suggested carries a narrower meaning than amiable composition, which confers on the arbitrator broader powers to apply his or her own sense of fair play, justice and good conscience. Where parties have empowered the arbitrator to act as amiable compositeur, they have indeed conferred on him or her a very wide discretionary power, which is not the case in the suggestion made here. The suggested integration of equity would amount to allowing an arbitrator, in his or her own right and without being so empowered by the parties, to liberally interpret the contractual obligation of a party to arbitration in situations where strict compliance appears to bring injustice. The suggested 'equity' is contemplated to form part of the law of arbitration. Its meaning is not that which is given to the expression -amiable composition, and which depends wholly on the permission of the parties. In the case of 'equity' suggested here, there is no need for the consent of parties, because it forms an integral part of the law governing arbitration. As in the case of equity in common law, a judge needs no authorisation, nor consent from anyone, for applying equity where he or she thinks fit. Equity is built into law and cannot be detached from it. 
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Effective reform possibilities in International Commercial Arbitration
Which 'equity' is opposed by English courts?
A point worth clarification is that the 'equity' suggested in this article for arbitration is different from the one opposed by the English courts. The suggested equity carries a restricted meaning wherein an arbitrator is allowed to give a liberal interpretation only to a contractual obligation clause which if literally interpreted and applied may produce unjust and harsh results. English courts, on the other hand, show their opposition to a situation which 'purported to free arbitrators to decide without regard to law and according, for example, to their own notions of what would be fair'. 3 The nature of this opposition is explained by Megraw J in the following words: 4 In numerous other similar judgments, 5 the English courts have expressed their opposition to 'abstract justice' or 'some home-made law' which tries to replace the whole corpus of the law of the land. 6 Apparently, the resistance and hesitation showed by the English courts against the application of equity in arbitration is due to this possibility of investing in the arbitrator a virtually unfettered power of discretion. However s 46 (1) The case for 'equity'
Common law has always taken pride in having given to the world the concept of equity, which confers on law its vitality and enables it to meet the demands of justice.
English The American courts have repeatedly upheld the validity of liberal construction and laid down the policy that 'an arbitration clause in contract, such as charter party, must be given broadest possible interpretation as to subject-matter', 13 and that the 'Federal policy is to construe liberally arbitration clause, to find that they cover disputes reasonably contemplated by language, and to resolve doubts in favour of arbitration'. 14 And 'Courts should not, by hair-splitting decisions, hamstring (arbitration) operation'. 15 In a report of the International Court of Justice, the contours of 'equity' came to be defined in the following words:
The justice of which equity is an emanation is not abstract justice but justice according to the rule of law: which is to say that its application should display consistency and a degree of predictability; even though it looks with particularity to the peculiar circumstances in an instant case, it also looks beyond it to principles of more general application. This is precisely why the courts have, from the beginning, elaborated equitable principles as being, at the same times, Equity becomes necessary to ensure justice between the parties, so that one party is not allowed to take advantage at the expense of the other. There is indeed no justice possible without allowing equity to play its part.
Sometimes, natural causes beyond the control of humans create undue difficulties for a party to a business contract. In applying a principle of law, equity ought to be allowed to intervene to ensure justice. The basis of equity is not intuition taken in the abstract. Equity neither represents the precision of mathematics or physics, nor is it a work of fiction, 'but creates a link between the law as a letter and life as a phenomenon of nature'. 17 The complexities of contemporary life and commercial transactions may give birth to situations, which if tackled with law alone, may produce unjust results. Such situations may include: a change in the economic condition of a country or party to an extent where a strict performance of a contractual obligation may appear as unduly harsh and unjust; a diligent, though not strict, performance of a contractual obligation; an adverse effect on the best interest of a party, of things done in good faith. An arbitrator's authority to apply equity in such circumstances should be recognized, and should not be dependent on the authorisation by the parties. The arbitrators, in their own right, should be allowed to apply equity wherever it appears necessary to do so. This should never be interpreted as empowering an arbitrator to select and apply 'any rule' in accordance with his or her whims and fancies. On the contrary, it simply amounts to empowering an arbitrator with the discretion to refrain from enforcing a contractual obligation, which if applied blindly, may cause hardship and injustice. 18 The occasions to do so may indeed be few and far between, but empowering an arbitrator to do so would certainly add a new meaning to international commercial arbitration, making it more humane and just. Till now, the worldwide use of amiable composition has given no occasions for complaint of either miscarriage of justice or arbitrariness on the part of the arbitrator. This is indeed a verifiable fact if we look at the experiences of all those countries which have adopted the UNCITRAL Model Law. Thus, if the arbitrators are allowed to apply equity in their own right, it may not create any problem. Recognition of amiable composition shall in fact facilitate the adoption and acceptance of equity.
Integrating mediation into arbitration
My second suggestion to enhance the efficacy and cost-effectiveness of international commercial arbitration is to integrate mediation into arbitration. It is not med-arb that is suggested. 
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The arbitrators, in their own right, should be allowed to apply equity wherever it appears necessary to do so. This should never be interpreted as empowering an arbitrator to select and apply 'any rule' in accordance with his or her whims and fancies. Where parties fail to succeed in mediation, they should be given an option to once again go for mediation whenever they so wish. The arbitrator should help them in their mediation efforts throughout the arbitration proceedings. If the parties so wish, they should be allowed to mediate some issues and arbitrate others. Or, mediate, then arbitrate some unresolved issues, then return to mediation; or, mediate, if unsuccessful, ask for an 'advisory opinion' by the mediator which is binding as an award unless either party vetoes the opinion within a limited period of time. Another med-arb variation which is growing in popularity is mediation, if unsuccessful, followed by a final offer by each side, one or other of which the mediator-turned-arbitrator must choose. 19 There could be still more models to suggest the form of the possible integration of mediation into arbitration. This is something that may be worked out in detail later on. Either of the parties be given the choice to opt for any out of numerous alternatives, or the choice may be limited to one or two models. Consideration of certainty demands limiting of the choice to a single model.
There appears a clear leaning in favour of mediation, mainly due to cost factors and the discovery process. In Japan, the use of mediation during the arbitral process is regarded 'as a better way of resolving disputes'. 20 The Arbitral Tribunal may, at any stage of the arbitration proceedings, mediate between the parties for the whole or a part of the disputes. 21 Chinese law of Arbitration (Art 51) firmly encourages combining mediation with arbitration. In CIETAC (China International Economic and Trade Arbitration Commission) arbitrations:
… conciliation has been conducted by the CIETAC arbitrators during (2007) 9(9) ADR ............................................................................................................................................................................................................................. 
In high-value disputes where stakes are very high, no party may like to go straight to arbitration, which is costly, protracted and acrimonious, if an easier, speedier and cheaper option like mediation is compulsorily made available. On the basis of success achieved by mediation in settling dispute, it may be safely assumed that a good percentage of disputes may end up in settlement and may never proceed to arbitration. The laws in many other countries including Sri Lanka, India, Singapore, Australia, Canada, the Netherlands, and rules governing arbitration in South Korea, Germany, Slovenia, Hungary, Croatia, Austria, Switzerland, France, former CMEA countries and Rules of WIPO Mediation approve the combining of mediation and arbitration. 23 In an amalgamation of mediation and arbitration, if parties do not wish to accept the same person who acted as mediator to continue acting as arbitrator too, a time limit should be prescribed within which each party should give notice to reject the nomination of this person. A different person may be appointed as arbitrator once the mediation part comes to an end. 24 However, a better option would be to go for the same person, as this may bring in savings in time and cost and the advantage of familiarity with facts. Only in a case where either party has expressed reservations about the neutrality of the mediator should a different person be brought in to serve as arbitrator.
Conclusion
Law often needs the assisting hand of equity and the discretion that accompanies it, to do justice in some cases where strict application of law may cause hardship or even injustice. Terms of a contract formulated to deal with situations existing at a given time may work unfairly where circumstances drastically change. Equity may come in handy in such situations to mitigate the severity of contractual obligations. Let arbitrators apply equity in such situations. The long history of the application of equity by the courts shows that its application is not unfettered discretion.
Where parties wish to allow an arbitrator to act as amiable compositeur, they may so allow.
Thereby empowering the arbitrator to apply his or her personal sense of fair play and justice. It is a very wide discretionary power which the parties may not always wish to give to the arbitrator. What is suggested here is to take out equity from this list of powers because the basis of equity is not pure discretion, as is the case with 'fair play' and 'personal sense of justice.' Inducting it into arbitration will not affect the certainty of the law of arbitration, as may be argued in case of amiable composition. Integration of equity into arbitration will help to make it more just and equitable, and will give a humane face to arbitration. It is left to the parties to use the arbitrator's personal discretion and sense of fair play, by allowing him or her to decide ex aequo et bono. By integrating equity into arbitration, it becomes part of arbitration law.
Countries all over the world have embraced mediation, incorporating it into their laws, combining it with arbitration and making it legally
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Law often needs the assisting hand of equity and the discretion that accompanies it, to do justice in some cases where strict application of law may cause hardship or even injustice. possible to do so by enacting laws to this effect. 25 There is a need to embrace mediation as an integral part of arbitration. Such a move would be part of the reform in arbitration law which is perceptible in every part of the world. Med-arb is now part of the legal framework in India, Hong Kong, Singapore, Sri Lanka and others. It reflects the philosophy of introducing a more simple, and cost effective means of resolving disputes. Section 30(1) of the Indian Arbitration and Conciliation Act 1996, for example, says that it is not incompatible with arbitration proceedings for an arbitral tribunal to encourage settlement of the dispute, at any time during the arbitral proceedings. My suggestion is to go a step further and to integrate mediation into arbitration.
According to PG Lim, former director of the Kuala Lumpur Regional Centre for Arbitration: 
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